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The Commissions Hearing was called to order at 0930, 
27 August 2004.  
 
PO:      This military commission is called to order. 
 
AP (1stLt XXXX):  This military commission is convened by 

Appointing Order Number 04-002, dated 28 June --  
 
DC (LtCol Shaffer):  Counsel -- sir, if I may correct 

counsel.  It is 04-0002, just to make sure we have 
an accurate record. 

 
AP (1stLt XXXX):  Appointing Order Number 04-0002 dated 

28 June 2004; copies of which have been furnished 
to the members of the commission, counsel, and the 
accused and which will be marked as Review Exhibit 
1 and attached to the record.  The Presidential 
determination that the accused may be subject to 
trial by military commission has been marked as 
Review Exhibit 2 for inclusion in the record.  At 
this time I am providing a copy of Review Exhibits 
1 and 2 to the bailiff to be provided to the court.  

  
  The charges have been properly approved by the 

appointing authority and referred to this 
commission for trial.  The prosecution caused a 
copy of the charge in English and Arabic, the 
accused's native language, to be served on the 
accused on 12 August 2004.  The prosecution is 
ready to proceed in the commission trial of United 
States v. Ibrahim Ahmed Mahmoud al Qosi.  The 
accused, commission members, and alternate 
commission member, named in the appointing order 
and detailed to this commission are present.  All 
detailed counsel are present.  Gunnery Sergeant XXXX
has been detailed reporter for this 
commission and has been previously sworn. 

  
Security personnel have been detailed for this 
commission and have been previously sworn.  The 
interpreters have been detailed for this commission 
and have been previously sworn.  The full names of 
the interpreters who are providing interpretation 
for today's hearing are contained in Review Exhibit 
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3, a copy of which has been previously provided to 
the defense and the reporters for inclusion in the 
record. 

  
 PO:      Previously marked, shown to counsel, and signed is 

RE 4, the protective order, concerning the identity 
of the translators.  I have been designated as the 
presiding officer of this military commission by 
the appointing authority and have previously been 
sworn.  The other members of the commission and 
alternate member will now be sworn.  

 
The members were sworn. 
 

The commission is assembled. 
 

Prosecution, defense, let me discuss the duties of 
the commission translators.  The duty of a 
translator is to provide an accurate translation of 
everything that is said.  These duties are 
mechanical to only translate the words spoken.  It 
is not the duty of the translator to explain, to 
repeat questions, or to clarify or summarize.  So 
if a witness or the accused said I did not 
understand the question, that is the answer the 
translator would provide and the translator would 
not attempt to explain.  Even if the translator is 
certain that someone misspoke, said something 
wrong, the translator is obligated to provide the 
answer given because the translator is only to 
translate the words spoken and not to explain or 
correct errors.  All of us can assist the 
translator in performing this function by speaking 
clearly, loudly, in short bursts, and giving an 
opportunity for the question to be translated 
before following up. 

 
Does the accused, or either side, have any 
questions?  

 
P (LtCol XXXX):  No, sir. 
 
DC (LtCol Shaffer):  No, sir. 
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PO:      Does your client have any questions?  
 
DC (LtCol Shaffer):  No, sir. 
 
PO:      Before continuing with preliminary matters, let's 

talk about your client's need for an interpreter, 
or translator.   

 
Mr. al Qosi, do you understand and speak English? 

 
ACC:     I speak a little English but I am need for an 

interpreter. 
 
PO:      What language do you speak, sir? 
 
ACC:     Arabic. 
 
PO:      As I said earlier, we have translators.  Do you 

understand the language they are speaking? 
 
ACC:     Yes. 
 
PO:      Before we proceed I note that Mr. al Qosi' clothing 

is provided by the United States.  The government 
is responsible for his clothing not Mr. al Qosi.  
Is that right, Colonel Shaffer?  

 
DC (LtCol Shaffer):  That's right, sir. 
 
PO:      Is that right, Colonel XXXX?  
 
P (LtCol XXXX):  Yes, sir. 
 
PO:      Trial, tell me about your team?  
 
P (LtCol XXXX):  Gentlemen, I am Lieutenant Colonel XXXX. 

                  Along with Lieutenant XXXX, U.S. Navy, and First 
                           Lieutenant XXXX U.S. Air Force.  We have been detailed 

                                    to the military commission by the chief prosecutor. 
 
P                                    PO:      I note again for the record when I make hand signs 

a                                    at counsel, members, or the accused I am telling 
t                                    them to slow down.  Carry on, please. 
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P (LtCol XXXX): All members of the prosecution are 

qualified under Military Commission Order Number 1, 
Paragraph 4(B) and have previously been sworn.  No 
members of the prosecution have acted in any manner 
which might tend to disqualify us in this 
proceeding.  The detailing document is now being 
marked as Review Exhibit 5 and is being provided to 
the bailiff.  We would note that the detailing 
document refers to First Lieutenant XXXX as a 
captain; but at present he is, in fact, a first 
lieutenant. 

  
PO:      Okay.  Mr. al Qosi, I want to talk to you about 

your rights to counsel.  Currently, pursuant to 
Military Commission Order 1, you are represented by 
Lieutenant Colonel Shaffer.  She is your detailed 
defense counsel.  She is provided to you at no 
expense.  You may request another military lawyer 
to represent you.  If the person you request is 
reasonably available, he or she would be appointed 
to represent you free of charge.  If you get your 
requested lawyer, normally your detailed counsel, 
Lieutenant Colonel Shaffer, would be excused.  
However, you could ask that she be allowed to stay 
on the case.  You may also be represented by a 
civilian lawyer.  This lawyer would be at no 
expense to United States Government.  She or he 
would have to be a United States citizen, certified 
to practice law in the United States, eligible for 
a secret clearance, and agree to comply with the 
rules of the commission.  If a civilian lawyer 
represents you, Colonel Shaffer will stay on the 
case.   

 
Do understand what I just said? 

 
ACC:     Yes. 
 
PO:      Do you have any questions about your rights to 

counsel before this commission? 
 
ACC:     No, I do not. 
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PO:      Do you wish to be represented by Lieutenant Colonel 
Shaffer? 

 
ACC:     Yes. 
 
PO:      Do you wish to be represented by anyone else? 
 
ACC:     [No response]  
 
PO:      Mr. al Qosi, I apologize for interrupting --  
 
ACC:     If it is someone other than her, my answer is no; 

but if it is someone who would assist her, the 
answer is yes. 

 
PO:      Thank you, Mr. al Qosi.  
 
ACC:     If someone would assist her, that would be 

something or a decision left up to her. 
 
PO:      Thank you, Mr. al Qosi. 
 

Lieutenant Colonel Shaffer, I am going to listen to 
that as a request for assistant detailed counsel 
and I presume that you will tell me about that 
shortly. 

 
DC (LtCol Shaffer):  Yes, sir.  I would just make it clear 

for the record that my client has left any requests 
for assistant counsel up to me, his detailed 
counsel.    

 
Good morning, members, I am Lieutenant Colonel 
Sharon Shaffer, United States Air Force.  I have 
been detailed to this military commission by the 
chief defense counsel.  I am qualified under 
Military Commission Order Number 1, Paragraph 4(C) 
and I have been previously sworn.  I have not acted 
in any manner that might tend to disqualify me in 
this proceeding.  I have previously provided my 
detailing documentation to the court reporter, 12 
copies, and that should be marked as the next 
review exhibit which I believe is Number 6. 
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Sir, if at this time if I might I would like to 
detail my history of involvement in this commission 
proceeding.  As I mentioned I was detailed by the 
chief defense counsel.  That detailing occurred on 
the 3rd of February of this year.  On the 11th of 
February of this year, I sent a request, a by name 
request, for appointment of an assistant defense 
counsel to the chief defense counsel.  That request 
and copies have been previously provided to the 
court reporter and should be marked as Review 
Exhibit 7.  

 
Somewhere in the chain of command that request was 
denied.  On the 23rd of February of this year the 
charge against my client in its original form was 
preferred.  On the 31st of May of this year, I was 
verbally informed by the assignments folks within 
the Air Force Judge Advocate General's Corps that I 
was selected for reassignment and that I would be 
leaving my duties as the Deputy Chief Defense 
Counsel in the Office of Military Commissions.  On 
the 28th of June of this year the charge against my 
client was referred to a military commission.  On 
the 14th of July, of this year, I received my 
physical permanent change of station orders from 
the Judge Advocate General's Corps.  These orders, 
and copies, have been previously provided to the 
court reporter and should be marked as Review 
Exhibit 8.  

 
On the 28th of July, of this year, I reported in to 
my new assignment.  On the 29th of July, this year, 
I sent an e-mail to the presiding officer in the 
military commissions, Colonel Brownback.  I stated 
in the e-mail that there was an ethical conflict 
that now existed and that I would have to suspend 
all of my activities on the defense of Mr. al Qosi.  
That e-mail, and copies, have been previously 
provided to the court reporter and should be marked 
as Review Exhibit 9.    

 
On the 30th of July -- as part of my request and 
suspending my activities on the case, on the 30th of 
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July, I sent a request to the Chief Defense Counsel 
requesting to withdraw from Mr. al Qosi's defense.  
Based on the fact that I was being moved into a new 
full time position as the Deputy Chief Trial Judge 
of the Air Force, a full time duty, and the fact 
that I am the only resource on my defense team I 
felt at the time that it was in Mr. al Qosi's best 
interest for me to request to withdraw.   

 
I was also concerned that under my ethical rules as 
a member of the Michigan bar, and under the Air 
Force uniform rules of professional conduct, I felt 
that Mr. al Qosi deserved conflict free counsel who 
could devote full time to his case.  I was also 
concerned that with anticipation of once again 
being certified as a judge that in accordance with 
the Air Force Uniform Code of Judicial Conduct for 
trial and appellate judges specifically Cannon 
Four, that I would not ethically be able to 
practice law except for in the performance of my 
judicial duties.   

 
On the 6th of August of 2004, I received an e-mail 
from the presiding officer indicating that based on 
my assertions and my new military duties that he 
was hereby suspending all actions and deadlines in 
my case.  That e-mail has been previously provided, 
with copies, to the court reporter and should be 
marked as the next Review Exhibit 10, at this time.   

  
On the 17th of August of this year I received e-mail 
notification, via XXXX, through XXXX, 
that the appointing authority directed a hearing in 
Mr. al Qosi's case.  That e-mail, and copies, has 
been previously provided to the court reporter and 
should be marked as Review Exhibit 11. 

  
On the 19th of August I travelled down to Guantanamo 
Bay with a memorandum from my new supervisor, the 
Air Force Chief Trial Judge, authorizing me to 
appear before the commission to place my pending 
request to withdraw on the record.  That 
memorandum, and copies, have been previously 
provided to the court reporter and should be marked 
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as Review Exhibit 12. 
 

On the 25th of August this week, at approximately 
1245, I received a telephone call from the Chief 
Trial Judge of the Air Force.  I was informed at 
that time that while I remained in my new position 
as the Air Force Deputy Chief Trial Judge I am now 
given authority by the Judge Advocate General of 
the Air Force to devote my full time and attention 
to Mr. al Qosi's defense.  In addition to avoid the 
ethical concerns under Cannon Four that I 
previously mentioned I will not be certified as a 
judge until such time as my representation of 
Mr. al Qosi is complete. 

 
The conflict in so far as my time and the conflict 
as duties are concerned is now resolved.  My own 
issues with lack of resources to adequately prepare 
this case are not.  Nonetheless, at this time I 
hereby provide notice to the commission and to the 
chief defense counsel that I am withdrawing my 
request to withdraw my representation of Mr. al 
Qosi.  I would just state for the record as I 
previously mentioned on the 11th of February I did 
request an assistant counsel that was denied.  The 
issue regarding resources are still outstanding. 

 
PO:      Can we get -- we will get into the resources -- 

don't sit down -- we will get to the resources in 
just a second. 

 
DC (LtCol Shaffer):  Yes, sir. 
 
PO:      The other members of the commission are not as 

familiar with the law as they are going to be 
shortly.  Would you agree, both you and Colonel XXXX 

         that for a lawyer the term "ethics" in connection 
                  with her or his law license is of grave import?  

 
P                 (LtCol XXXX):  Yes, sir. 
                   
D                  DC (LtCol Shaffer):  Absolutely, sir. 
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PO:      A lawyer as a general rule who violates 
professional ethics propounded either by the 
service, the Air Force, or in your case the 
Michigan state bar, can have her law license taken 
away?  

 
DC (LtCol Shaffer):  I would agree with that, sir. 
 
P (LtCol XXXX):  Yes, sir. 
 
PO:      Thank you.  We are still not going to hit the 

resources yet.  Colonel Shaffer, you were a trial 
judge in a prior assignment; is that correct?  

 
DC (LtCol Shaffer):  Immediately prior to my duties as the 

Deputy Chief Defense Counsel from 2000 to 2003. 
 
PO:      Would you agree that being a trial judge is a great 

job?  
 
DC (LtCol Shaffer):  It is. 
 
PO:      I will ask you:  In all candor do you want to be a 

trial judge?  
 
DC (LtCol Shaffer):  Yes, sir. 
 
PO:      So you want this assignment that you are not going 

to actually be able to take right now; right?  
 
DC (LtCol Shaffer):  Yes, sir. 
 
PO:      Is that in any way your desire to take up that 

assignment going to inhibit or hinder or any word 
you want to think of your zealous representation of 
Mr. al Qosi?  

 
DC (LtCol Shaffer):  Not in any way, sir.  I will provide 

very zealous representation of Mr. al Qosi. 
 
PO:      Now, the members and I have looked at your table 

and see that you don't have an assistant.  Have you 
provided another request to Colonel Gunn for an 
assistant?  
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DC (LtCol Shaffer):  Request via e-mail and verbal requests, 

sir.  As the former Deputy Chief Defense Counsel 
the resource issue within the office did not rest 
exclusively with my team. 

 
PO:      Members, if it sounded like I was saying that 

Colonel Gunn, who is the Chief Defense Counsel, has 
got a pot of defense counsel that he is holding in 
XXXX hostage, I wasn't saying that.  
However, he is the one to whom she must first 
forward the request. 

 
DC (LtCol Shaffer):  Sir, what I was trying to say is that 

in my capacity as the deputy my concern in asking 
for resource to the chief defense counsel was not 
only on behalf of myself but on behalf of the other 
defense teams that I supervised. 

 
PO:      Okay.  Anything else you want to tell us about your 

detailing history?  
 
DC (LtCol Shaffer):  No, sir. 
 
PO:      Thank you.  It appears that all personnel have the 

requisite qualifications and that all personnel 
have been sworn. 

 
Trial, what is the charge sheet marked as?  

 
P (LtCol XXXX):  Sir, we will be up to -- this is marked 

as RE 7 and will be -- I believe we are up to 13 
now; is that right?  

  
 
PO:      Please attach it to the record as 13. 
 
P (LtCol XXXX):  I am handing a copy to the bailiff at 

this time. 
 
PO:      Have you received a copy of the charges, Colonel 

Shaffer?  
 
DC (LtCol Shaffer):  Yes, I have. 
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PO:      All parties to the trial have received a copy of 

the charges.  Prosecutor, announce the general 
nature. 

 
P (LtCol XXXX):  The general nature of the Charge in 

this case is conspiracy to attack civilians, to 
attack civilian objects, to commit murder by an 
unprivileged belligerent, to destroy property as an 
unprivileged belligerent and terrorism. 

 
PO:      Okay, members, and the alternate member, please 

open your folder and take a moment to review the 
charge.  

 
The members did as directed. 
 

Have all members had an opportunity to review the 
charge sheet and the appointing order?  Apparently 
so. 

 
Is the name, rank and identifying data of each 
commission member and the alternate, properly 
reflected on the appointing order?  Apparently so. 

 
Does either party want the charges read?  

 
P (LtCol XXXX):  Prosecution does not, sir. 
 
DC (LtCol Shaffer):  Defense waives the reading.  
 
PO:      The reading of the charges may be omitted.   
 

Colonel Shaffer, on or about the 29th of July, based 
on conflict concerns, you suspended your activities 
in this case, and on or about the 6th of August I 
suspended all activities in this case; is that 
correct?  

 
DC (LtCol Shaffer):  That's correct, sir. 
 
PO:      From the 6th -- well from the 29th of July up 

until -- what did you say it was, two days ago?  
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DC (LtCol Shaffer):  That's correct, sir. 
 
PO:      Have you worked on this case?  
 
DC (LtCol Shaffer):  No, sir. 
 
PO:      There has been a great deal of voir dire material 

generated in this case.  Have you had an 
opportunity to review that so that you are prepared 
at this time to conduct voir dire?  

 
DC (LtCol Shaffer):  No, sir. 
 
PO:      Do you contest that with all the voir dire material 

we got?  
 
P (LtCol XXXX):  No, sir. 
 
PO:      Both of you before Colonel Shaffer leaves the 

island you make sure that she's got all the voir 
dire material that we've prepared.  You are 
generally now familiar with how much of a volume 
there is; correct?  

 
DC (LtCol Shaffer):  Yes, sir. 
 
PO:      When do you think you would be able to conduct voir 

dire effectively?  
 
DC (LtCol Shaffer):  Not later than the 3rd September, sir. 
 
PO:      Next Friday, is that when that is?  
 
DC (LtCol Shaffer):  Yes, sir. 
 
PO:      Both sides agree that come Sunday, the 29th of 

August the top floor, or the top deck for you, 
Lieutenant XXXX, and maybe even Colonel XXXX, will be

         extensively renovated and that all of the electronic 
                  stuff in this building is going to go down.  You agree?  

 
P                  P (LtCol XXXX):  That's correct, sir. 
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DC (LtCol Shaffer):  Yes, sir. 
 
PO:      Given that, have you two discussed the possible 

date that we can do it since we can't do it when 
she will be ready?  

 
P (LtCol XXXX):  Yes, sir.  We discussed the 4th of 

October. 
 
PO:      And you agree to that?  
 
DC (LtCol Shaffer):  That's correct, sir.   
 
PO:      And you have coordinated that date with the people 

that we are going to bring -- who are going to come 
visit; right, namely the people here at Guantanamo?  

 
P (LtCol XXXX):  I have discussed it with them; yes, 

sir. 
 
PO:      Coordinated or discussed?  
 
P (LtCol XXXX):  I don't know that it's been coordinated 

with everybody at this point --  
 
PO:      But you will do that?  
 
P (LtCol XXXX):  Yes, sir. 
 
PO:      Okay.  Colonel Shaffer, will you be able to 

furnish -- excuse me.  Will you be about to furnish 
notice of all non-evidentiary motions by 15 
September?  

 
DC (LtCol Shaffer):  Yes, sir. 
 
PO:      Both sides then agree with notice due 15 September, 

motions due 1 October, response from prosecution 
15 October, reply from defense 22 October?  

 
DC (LtCol Shaffer):  Yes, sir. 
 
P (LtCol XXXX):  Yes, sir. 
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PO:      Hearing on or about the 1st of November?  
 
P (LtCol XXXX):  Yes, sir. 
 
DC (LtCol Shaffer):  I believe so, sir.  We didn't discuss a 

hearing date, so. 
 
PO:      If you can't comply with the one in November, I am 

sure I you will tell me when I see you on the 4th of 
October. 

 
DC (LtCol Shaffer):  Yes, sir. 
 
PO:      I understand that both sides have agreed on a 

tentative, on a proposed, trial date of 7 December; 
is that correct?  

 
P (LtCol XXXX):  Yes, sir. 
 
DC (LtCol Shaffer):  Yes, sir. 
 
PO:      This trial date on Colonel Shaffer's behalf is based 

on her getting immediately within DoD terms, her 
ADC and her paralegal; is that correct?  

 
DC (LtCol Shaffer):  That's correct, sir. 
 
PO:      If either you don't get the assistance you 

requested or something that we don't know about 
happens, as often does, both sides have then agreed 
to the next available trial date sometime around 
the 8th of February; is that correct?  

 
P (LtCol XXXX):  Yes, sir. 
 
DC (LtCol Shaffer):  Yes, sir. 
 
PO:      Be seated. 
 

Colonel Shaffer, you are not going to conduct voir 
dire until the 4th of October.  However, I must 
advise you that other counsel are going to be 
submitting motions to the appointing authority 
concerning the proper standard to be used for 
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granting a challenge for cause.  Some counsel have 
proposed a variant on the 912(N) implied bias 
standard.  Since these materials will be reaching 
Mr. Altenburg on or about the 10th of September, I 
offer you the opportunity to provide your views on 
the matter to opposing counsel and the commission 
by 7 September and Colonel XXXX to send what 
you say and his reply to Mr. Altenburg by the 10th 
of September.  I realize that it is not normal to 
challenge a standard before you voir dired, and I 
am not requiring you to do so.  Okay?  

 
DC (LtCol Shaffer):  Understand, sir. 
 
PO:      Any problems with discovery or access to witnesses 

that we can handle right now?  
 
P (LtCol XXXX):  No, sir. 
 
DC (LtCol Shaffer):  Nothing that can be addressed at this 

time, sir. 
 
PO:      Prior to 15 September, both sides will file with 

the commission certain briefs.  These briefs will 
address the meaning of the words in MCO Number 1, 
Section 4(A) (5)(D), "an interlocutory question 
which must be certified to the appointing authority 
for his decision because the disposition of the 
motion would affect a termination of the 
proceedings."  We would like to know what you all 
think those words mean.  Any questions?  

 
P (LtCol XXXX):  No, sir. 
 
DC (LtCol Shaffer):  No, sir. 
 
PO:      Counsel for both sides understand the protected 

information provisions of MCO-1?  
 
P (LtCol XXXX):  Yes, sir. 
 
DC (LtCol Shaffer):  Yes, sir. 
 
PO:      You understand that you got to tell me as soon as 
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possible if you are going to offer stuff like that 
so I can close the proceedings?  

 
P (LtCol XXXX):  Yes, sir. 
 
DC (LtCol Shaffer):  Yes, sir. 
 
PO:      Any issue relating to protection of witnesses that 

we got to take up?  
 
P (LtCol XXXX):  No, sir. 
 
DC (LtCol Shaffer):  No, sir. 
 
PO:      And both sides understand that we got a duty to 

protect witnesses so you both have to tell me about 
any concerns in that regard?  

 
P (LtCol XXXX):  Yes, sir. 
 
DC (LtCol Shaffer):  Yes, sir. 
 
PO:      And if possible please make sure, Colonel Shaffer, 

that -- I don't know what e-mail address you will 
be using for commission matters -- please provide 
that to all concerned as soon as you know. 

 
DC (LtCol Shaffer):  I will do that, sir. 
 
PO:      Thank you.  Okay, members we are going to be going 

through voir dire at a later date.  I will be 
giving you instructions then. 

 
Right now, what I am going to tell you is, two 
things: don't discuss the case with anyone; and 
always the most important instruction in any case, 
we are going to decide this case solely on the 
evidence we receive in this courtroom and the law 
that is presented to us and that I instruct you 
upon in this commission room.  Any questions?  
Apparently not. 

 
Anything further from either side before we recess?  
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P (LtCol XXXX):  No, sir. 
 
DC (LtCol Shaffer):  No, sir. 
 
PO:      Members?  Apparently not. 
 

The court is in recess.  
 
The Commissions Hearing recessed at 1030, 27 August 2004.  
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REVIEW EXHIBIT 4: PROTECTIVE ORDER
FOR INTERPRETERS' NAMES  
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